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Abbreviated Services
Collateral Changes
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Value Engineering
Substitutions
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Real World Realities...

* Few projects unfold as “planned”
— (if there even was a plan)

* The Successful Identify, Manage, & Lead
Change

* The Successful Sometimes Even Reject
Change

e Victims of Change Receive & Retreat
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Agenda

Project Planning as a Change Management
Platform

Contain the Change in Contract
ldentifying Change of Significance
Tools & Procedures for Change Analysis & Action

Change Management Applied in the Real World
— Clients

— Contracts

— Program
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The Planning Imperative

I”

“He who fails to plan is planning to fai

- Winston Churchill, WWI|
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Project Planning in the Real World

* Project planning not considered a
valuable task

* When we plan, we do so for the best and
“unforeseen” things happen

* The more narrow a system, the easier it
is to disrupt

* Project plans often do not consider risk

* Too often the response to change is
“what happened”, not the new plan
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Without a Plan, There is No Change:
Three Levels of Project Planning

1. Baseline Project Plan for Core Projects

2. Project Specific Plan Tailored for Project
Variations

3. Contingency or Risk Planning
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Core Project Specific Planning Issues:
Look Before You Leap!

Client Selection
Project Selection with a Scope for Success

Team Selection
— Design Team

— Owner Team

Risk Assessment vs. Economic/Strategic
Benefit

A Contract Framed Plan for Project Delivery
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Project Plans as Contract and
Performance Guides

* The preliminary Project Plan is the initial guide
to contract drafting and negotiation

* The initial project plan should reflect and
conform to the contract realities

* The living project plan should guide
performance and evolve in sync and in
response to the project evolution and the
services required and delivered.
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The Making of a Contract

Guiding Principles:

- A Contract is to represent “a meeting of
the minds”

- A Binding Contract Requires Three
Elements:

- Offer
- Acceptance
- Consideration
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Contain the Change

Relationship:
- No assighments — it is a relationship.
- To the client, not third parties.

Role:
- Defined & complete scope of work.
- Assumptions.
- No reductions in scope.

Project:

- Changes & substitutions.
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Preserve the Relationship

- This Agreement and all of the Obligations and
Services set forth herein are intended for the sole
use and benefit of the Parties and are not
intended to create any third party rights or
benefits.

- Neither Party may assign this Agreement or
any of Consultant’s work product without the
written consent of both parties.
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Preserve the Role
Inclusion & Containment

- Consultant’s services shall be limited to those
expressly set forth above, and Consultant shall have
no other obligations or responsibilities for the
Project except as agreed to in writing or as provided
in this Agreement.

- All of Consultant’s communications, actions,
and documentation relative to the Project shall be
covered by this Agreement.
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Preserve the Role
Reduced Scope Impact Protections

Consultant’s commitments as set forth in this
Agreement are based on the expectation that all of
the services described in this Agreement will be
provided. In the event Client later elects to reduce
Consultant’s scope of services, Client hereby agrees
to release, hold harmless, defend, and indemnify
Consultant from any and all claims, damages,
losses, or costs associated with or arising out of
such reduction in services.

(Based on California ACEC Standard Form
Agreement)
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Assumptions

Consultant’s Scope as set forth below is based on

the following mutual assumptions:
*

*

In the event any of these or other project
assumptions change or are inaccurate,
Consultant’s Scope, Schedule, and
Compensation shall be adjusted accordingly.
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The Approval Waterfall

Client shall review and approve Consultant’s
services at the milestones identified below. In
the event, of a subsequent change or
modification of such approval impacting
Consultant’s services, Consultant’s Scope,
Schedule, and Compensation shall be adjusted
accordingly.
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Preserve the Project
Substitutions & Changes

Consultant’s review of submittals, substitutions,
and proposed changes and modifications shall
be solely for the purpose of confirming that the
submitted information is in general conformance
with the design and the project objectives and
shall not be responsible for variations proposed
or implemented by Contractor. Contractor shall
remain exclusively responsible for satisfaction of
all project objectives, codes, and criteria.
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Change Markers
Routine Issues

Unforeseen Site Conditions
Contractor performance

Weather

Codes & Regulations
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Change Markers
Critical Categories
Client

Contract
Scope/Program

Change in Prime or Manager Level Players
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Models to Monitor Projects

e Metric Based

— Earned value analysis
— Schedule
— Payments

* Event Based
— Scope
— Staff & Representation
— Communication
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Metric Models to Monitor Projects

Fees Earned

Fees Received

Schedule (you and others)
Budget (you and others)
Change Orders (and requests)
Requests for Information
Client & Third Party Claims
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Event Based Triggers to Monitor
Projects

Schedule & Budget Busts

Material staff/leadership changes by any party

Failure to follow agreed upon procedures
Communication breakdowns

Missing milestones or other commitments
Claims & Backcharges
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The Change Measure

The Project Plan



So “it” is happening — now what?

IROPE

Engage Internal & External Resources
DOCUMENT the event and action!
Continued Follow Up & Assessment

— With the Internal & External Resources
— 10/30/90 Days
— Adjust As Necessary
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Sixteen Clauses You Need to Know

P i 5 4 IN FOCUS conrascrs
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PLUS e . 16 Contract Provisions
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Make sure you understand these basic contract terms before venturing into your next project.

The Magazine for Professional Engineers BY DAVID A. ERICKSEN

In the AEC ity, provide the and road map for successful, profitable proj-

ects. It is amazing, however, that project participants are often unaware of the actual contract terms.

Only by familiarity with, and frequent 10, the actual obligations can team members deliver
the required contract services without voluntarily providing more or inadvertently providing less.
While each contract should be created based on the unique demands of each project, there are some key contrac-

tual issues that apply to virtually any engineering service agreement. Every engineer should be familiar with them.

(i &

.Three years ago, the Natianal Academy

Engineering released itsist of tough
i.challenges to crack. To solve these issues,
engineers are bringing in help from

across the disciplines.

1

2

3

SCOPE OF WORK CHANGE IN/ OWNER RIGHTS &
This 15 the most important provision of ADDITIONAL SERVICES. RESPONSIBILITIES
any services agreement. More than any A necessary corollary todefining the scope  Generally, an eng servica agree

other provision, the scope of work state-
ment defines the parties’ expectations and
establishes the parameters of the services
1o be provided. Accordingly, the scope of
‘weork should be as complete and detailed
as possible. Ambiguity and open-ended
descriptions should be avoided wherever
possible.

To preserve tha benefits of a properly
drafted scops of work statement, the agree-
ment should also state that no additional
services will be provided absent a written
amendment to the agreement signed by
both parties. Such a provision avoids claims
that additional services were promised but
not delivered. However, such a provision
requires diligence on the part of the engi-
neer to make certain that any additional
services are documented by a written
amendment. Absent such a written amend-
ment, the engineer may face claims that it
is not entitled to payment for the services,
regardless of whether they were actually
provided.

28 PE MARCH 2011

of services is defining when, how, and why
the scope of services will change. In this
regard, it is very important to provide as
detailed a list as possible of those services
that are not included in the basic agree-
mant, as well as those services that will ba
treated as “additional.” Such lists should
be preceded by the words “including, but
not limited to” as a means of making the
list nonexclusive. Such changes are usually
required to be in writing. The problem
arises, however, when the project timing or
owmer delay does not allow for this process
Accordingly, addi eual sorvices provisions

ment focuses on the obligations of the
engineer. Often, the only obligation of the
owner or prime consultant defined in the
contract is the duty to pay for the services
Depending on the nature of the projact,
however, other rights and responsibilities
of the owner or prime consultant shoukd be
identified. For example, what information is
the owner or prime consultant expected to
provide, and what right does the engineer
have to rely on that information? Similarly,
what is the extent of the owner's project
input and authority, and when is that input
to be provided? Consideration of these

should include &
to avoid unnecessary delay. FD}‘ example,
the owner o1 prime consultant may be given
a certain time period in which to object to
additional services proposed by the engi
neer. if the owner does not respond, the
ovmer will be deemed to have agreed to
tho change

issues can be In clarifying the
expectations of the parties and can greatly
assist the engineer in providing a quality,
cost-effective service.




Issue
Risks
Options
Plan
Execute

IROPE
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An IROPE Matrix

Clause Open- Third- External | Risk Other Response
Ended Party Factors Exceeds
Issues Reward
Scope of
Work

Other




IROPE
Issue

* Client & Project Selection

* Sixteen Contract Clauses (and others)

* Four-plus Elements of Evaluation

Open-ended obligations
Third-party reliance
Outside factors

Risk vs. Reward
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IROPE
Risks

e |dentify the Risks:

— Internal

— External
* Client
* Contractors
* “Project”
e Others

* Weigh the Risks for:
— Probability
— Severity
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IROPE
Options

* List options applicable to risks.
* Coordinate and combine where possible.
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IROPE
Plan

Develop a strategic and proactive plan from
the options.

Focus first and foremost on risks with the
greatest combined probability and severity.

ldentify the specific steps, tools, and
procedures to implement the plan.

Monitor the issues and risks over time on
a regular schedule.
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IROPE
Execute

Although it seems so simple, a partially
completed or ignored project delivery
plan is the greatest risk of all.

Adjust the plan as necessary as the project
proceeds.
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The Client Change
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The Setting

Design-Build Renovation of 700+ units of
residential construction on military base
constructed over 30+ year time period

Seven prior similar projects with same Design-
Builder and Architect

Design-Builder went to fixed price S50M contract
with military based on 15% design documents

At same time, Design-Builder went to fixed price
contract with it contractor subsidiary
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§ 2.8.3 The Architect shall furnish or provide the following services only if specifically designated:

Services Responsibility Location of Service Description .
(Architect, Owner or
Not Provided)

A Programming Owner

2 Land Survey Services Owner

3 Geotechnical Services

4 Space Schematics/Flow Diagrams Architect

k] Existing Facilities Surveys Owner

L6 Economic Feasibility Studies Not Provided
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The Architect shall be entitled to rely on the accuracy and completeness of services and information
furnished by the Owner. The Architect shall provide prompt written notice to the Owner if the Architect becomes
aware of any errors, omissions or inconsistencies in such services or information. The Architect represents and
warrants that it has reviewed the Project parameters and other information identified in Article 1.1 and the Project site-
and. to the best of the Architect’s knowledge and professional judgment, has satisfied itself that such information and-
site is sufficient for the performance of the Architect’s Services under this Agreement.
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Without limiting the foregoing, the Architect shall have sole and exclusive responsibility for the design
and engineering of the Project, and the Architect shall prepare and provide the various drawings, specifications and
other design documents (which shall include utilities systems and landscaping) necessary or appropriate for the
completion of the Project, including those documents described in summary in Exhibit F attached hereto (each a
"Deliverable Document"). All drawings, specifications and other design documents shall comply with the Project
parameters and applicable laws and requirements identified in this Agreement and shall provide for the design of the
Project to a standard of quality and integrity that is equal to or better than such Project parameters and requirements.
Without limiting the foregoing, all drawings, specifications and other design documents must satisfy all "Design
Criteria" defined in Exhibit E attached hereto. '
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The Claim

- Design-Builder sold out to larger international company six
weeks before CDs complete

- Architect de facto did all review of existing site plans and
site reconnaissance

- Architect received undifferentiated directions
simultaneously from new Design-Builder and its contractor
subsidiary. Design-Builder later disclaimed validity of
contractor directions/commitments.

- Claim for $1.1M for 100% of all change orders from site
conditions or variations

- Changes from 15% documents
- Differing Site Conditions
- Client rejected “value engineering”
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The Client Strategies & Solutions

* A contract consistent with appropriate project
delivery strategies and principles and not
“faith and trust”

* No assighnment

* Understand and establish organizational
structures and project responsibilities of
participants
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Critical Issues & Actions

 Risk & Advice Documentation

— Variation from Plan & Expectations

* Client Change

— Communicate & Document Status and Plan
* Scope Discipline

— Lack of Contract Recognition
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The Contract
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The Setting

Engineer as Consultant to Contractor (but that
isn’t the point or relevant)

6+ year relationship over multiple projects
Steel Frame Structure over 150 feet tall

Periodic, non-documented, limited engineer
contact with owner

Site presence on a non-specific “as requested”
basis.
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The Punch Line

Total Project Collapse

One
Two

Com

Death
njured Workers

vined Claims Exceeding S10M
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The Perfect Storm Played Out

e Contractual Ambiguity

* The Independent/Defiant/Persuasive
Contractor

* The Chaos of the Jobsite
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CONSULTING ENGINEERS

Proposal #02-03
January 29, 2002
Attention: Mr (BRSNS
Reference:  {J@River Bridge
Subject: Proposal to Provide Miscellaneous Consulting Engineeting Sexvices

Related to
Deat Sis:

Per your request, (il Consulting Engineers, Inc. @B is pleascd to present
B with this proposal to provide consulting engineering secvices related t

Our proposed scope of sexvices will be defined for each project as needed. The first project
will be a pre-bid design for the WL the JPRiver Bridge, as discussed today.

For the purposes of this agreement, labor will be billed at the following rates:

$160/hour

$125/hout

$ 70/hour -
Drafter $ 60/hour

These rates will remain in effect through December 31, 2002, after which time they will be
subject to increase. Project expenses will be billed at cost with no mark-up.

Terms and Conditions

A copy of out standard terms and conditions (2 pages) is included as an attachment to this
proposal. Please notify us immediately if you do not receive these pages so that we may
send them to you. This proposal is invalid without this attachment.

Documents produced under this agreement are for the sole use of Iconco, are not intended

for use by other parties, and may not contain sufficient information for putposes of othet
paties or other uses. Our professional services are performed using that degree of care and

PHONE: (Vnutpssiie - FAX: GUNISSENETD
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January 29, 2002

Per your request, (MM Consulting Engineers, Inc. {JJJJl}is pleased to present
with this proposal to provide consulting engineering secvices related o

Our proposed scope of services will be defined for each project as needed. The first project
will be a pre-bid design for the WSRO the JJiPRiver Bridge, as discussed today.

For the purposes of this agteement, labor will be billed at the following rates:
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Smcw:u}y
_ ENGINBERS, INC.

PE

Preaident

Adtachment:  Terms and Conditions (2 pages)

APPROVED ROR
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SIS CONSULTING ENGINEERS, INC.
TERMS AND CONDITIONS FOR PROFESSIONAL SERVICES
Ttds ‘Terms dnd Conditions for Professional Services the “Agreement”) in an attachment to & jetter-proposa) (the “Froposal”™)
between Engineers, Joc. and Client. Client has suthorieod conamencesnent of work by signing
the “Approved” pection of the Proposal mmn«wywnundm-momcmmcmm
portied. hmmdumMnmwmmmmmmﬂymumnmwuw

the following:

1. INVOIGING AND PAYMENT

Clieat shall -Wmumﬁdmmnwmumemmmhmrmmmmh
2, m”s!nmnmnmmmm»m below. Ipvoices mmay be prepared and submitted by

o on 2 monthly basis or when the work is completed, at option, Payment is due wpon receipt and is past due
thirty (30) days from date of invojee. A getvioe charge of 1.5% per month, or the maximum smennt alowed by law, will be
charged on past due sccontts. Paymoents by Client will thereafter be liedﬂtc»mudhmaﬂﬂmmmmnmd
unpaid balmee, Any attothey fees, contt col other costs inewred mﬂﬁn«dﬂh«dmﬂﬂhn by the
Cliesit. I payment of invojoas is not curtent, mmay suspend pesfiomming fimthet work st no Hability to

FOWs recained Mwwmmmmmammh.memﬁmummmmu
Clieat shall provide writing with all inforrpation relevant to 2nd shall advise f anty condition known to
Cliont that mxy affect utder this Agreeraent. services are for the bepafit of the Client, but Client
wmmmld services is timited by the time-frame chosen and the finds expanded by the Client for the
investigation. mmmnymmmmmofwwmmmmwmmmmmm
nor for completencss, adequacy, or quality of said independent consulns’ work, or specialty works .

3. INEGRMATION PROVIDED BY CLIENT

R nd shall discuss and agree upop the toformation needed for rendsring of services thereunder. The Clienx agrees
to provide all msch informvation 12 agreed to be nacesssry. With tespect fo such infotmtion, the Client underatands and

memm»mmwmww a3 the Client recognizes that it
is impoasible for to asguts the accuracy, completeness and suffiolency of such infomeation.

ﬁkpmpadlﬂﬂlwm(mhnmm&m,hﬁm cations, computer disks, veports, calculations, aud
estimates, prapwed by i connection with this Agreernent Information™), are instuments of service
and are futended for the sole nse of the reciplent hereof, aod msy not, a5 otherwise described herelst, be disclosed,
dizributed or diseminated in without the prior written consent of Toe SEPConfidential Tnformesion s and
shall remain the sole property

Client may distribate docoments geuerated by SENIPin coniection with (N services under this Agreement to third partiss
subject to the indermmification provision set forth -bm,n«szmmdmmywmm;mbemwm
copfidentiality and ovnership of documents provisions of this Agreement.

The terms of this Section hall survive termination of this Agresment.
3. STANDARD OF CARB

SR represents that its servives shall be performed, within the Jimits prescribed by Client, fn & manmer consistent with Sist level
of car and akill ordinarily exarciped by other profassjonal consultents under similar circomstances at the time the services st
paformed. No other representatio, express or imphed, and no warrsnty of guarantee are included of intended in this Agreement,
or in ny report, opinion, document, or vtherwise.

S LIMITATION OF LIARILITY

The Nability of (NN its employees & subconsnitants, including bt not rmited to Hability for Cljent’s clams of contributions
wnd indemmification related to third party claima arising out of services readered bydSIB, sod for any losaes, injury or damages to
m:w?(rrm“mg&;mmnﬁmmwwﬂm-&ywmmmu
timited greater of (i) ten thousand doflars ($10,000) or tecsived Client for th

e o Bt uE s s . 17 WIE 5 s vt WM ey
leﬂllhywmeMuhmmw%&hmgﬂmmmm’shmmmmw
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5. STANDARD OF CARB

”mmmmmmshdlbepm,anmuMumww Climt.inmwmetmuimntmrmtlml
of ca and ckill ordinarily exareised by other profasajonal consultants under similar circomstances at the time the servives are
paformed. No other representation, express or inplied, and no warranty or guarantee are included of intended in this Agreement,
or in any report, opinion, document, or vtherwise.

S LIMITATION OF LIABILITY

The tinbility of @RI its esmployees & subconsnttants, including but not limited o Hability for Chent's claime of contributions
and indemmification pelated to third party claims arising out of services rendered bydNER, and for any losaes, injury or damages to
persone or propesties or work performed arising out of or in connection with this Asreement snd for atty other claim ehall be
timited to the greater of (i) ten thousand doflars ($10,000) or (H) payment tecsived by from Client for the pati oo
provided giving rise to the claim, The iimtutjon of Uability set forth herein is for amy and Wil mutters for which may

otherwise have lishility arising aut of or fn connection with this Agreement, whether the claim srives in contract, tort, statute or
otherwise.
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L ASSIGNMENT

wummmmuwnﬁmmmwmunw,mwammwnmm»
mumm-u«-ynmwmhmm or written approval of the other party, with wich

appeoval nok £ be unreasonably withbald by either. In the avent the 18 given by either for xxsignmant or tregefer, such &
wmmnﬂmmmmummwiumum
8. TERMINATION/CANCELLATION

c:mu\d—wmmumwmmwmmehmmwmm(w)wwmm
Afar terrnination, SER will ba rembursed for services rendered and necessary expendes incisred to the termination date vpon
subsmission to Client of detalled supporting imvoices. The bligations of paragraphs 3, 4, and 6 reroatin in effect after termination,

i

Al mosioes b wrtiag o be given heretundar by eifher pariy to the othe paety hall be served by registred air ol bt o sen by
telogram, telex, cable or fucsimife.

{

mmmmmmmn-wmmwwummmwwmmmm

Both prties are eguoursged to hm-dnmhmbw-nmmﬂuummaim-ﬁhm
efforts shall include the referral of ay remaining fssues iy W vach perticipating perty’s
orpnization for resofution. Pailing resolution of conflicts wt the arganizational level, and Cli thet any remaining
oconflicts arising ont of or relsting to mmmuuwmmmmgmmm- 'nd Client mytually
wree otheywise. If the dispute js not nm%sdﬂmmmwmmmmmwm
subject to the other terms of s Agreement.

i

E

nommy performance, and construction of this Agreement, and the relationship betwaen Cliens snd S ehall be govemed
anmumlmammmdmmwwhmam
rules. This Agreement shall be ognetrusd s to ts fair meaning and not strictly for or against either party,

E

Nelther ths profeasional activities of D, nor the presence of NI employwes and mbconsultmts at & construction site, shall
mmmmwymmormmwmmmwmﬁwmmwhnmwuu.m
mestzs, methods, sequence, tecmiques or procedutes necessaty hrp«hmm:nm“mpm:nfm
Wntof mnmmmommwwmmumpmmw sy reguietory
agencies. ndmpqmdhmmnhon\yNnmhwmwmymmmuuhwme
employees in coomection with thejt ovork or xoy health or sfety precuutions. The Client agrees that the geneeal contractar and ite
mnmmumnuymmhjmw,mmmmmm made evident where
mﬂh ummmmgm ¥ the Client is & Contractor of Sub-coptractor on the Project, the
agraas that the Client, GUEIR and oonuttants shall be indemnified and shall be made additional insureds under
the client's genwal Hability ineurmmos policy; in ofhier cases the Client agrees to arrange for this indenmificstion and additiona)
insureds undeg the Genaral Contractor’a general Hability invarance policy

13. MISCELLANEQUS

In the event of any Htigation or proceediog involving MW snd Client, the prevailing party shall be entiled to recover fis
teasonable Jegal fees, expeyt fies, snd normal ciiployes rates and associsted costs from the non-prevadling perty.

Failure by Client to object to any of the terms and conditions coptained In this Agreement before the commencement of ssrvices by
JD il be decmed an acceptance of such terms and canditions.

Nmmnthocumwinmum-maimwmm«mmmumurwm
special, indirect, consequential, lost profits, o praitive damages,

¥ any tetm, sondition, or provigien dhAmhbmdehby-mﬂmwm.mwmu

mummmmmm,wmmmmmmmmmw have no effect whatsoever on the
rest of this Agresment.
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12 IORSITE SAFETY,
Neither the profeasional activities of NI, nor tha presence of NI employees and mboonsitiants st & construction site, shall
reliave the contractor s any other entity of thels obligations, duties and responsibilities including, bue not limitad to, construction
means, methods, setnence, tecimiques or procedures necessaty Sr perfonming, Superintending or coordinating =Jl portions of the
Wukdwmnmmdmmmowmmuﬂmywmmuﬁb‘mmreqmvdbymyngulm
have no suthority to exercise any control over sty constraetion coptracter or other entity or thair
inmwﬁonmﬂnﬂ\mwu&nrmyHMoru&tythm The Cliemt agrees that the genets! coptractar and its
m«mmmwmmjmm,mmmmwmume evident where
in the Client's agrestnents with other contractors. ¥ the Client is a Contractor or Sub-contractor on the Project, the
aleo agrass that the Client, SN and oonyuitents phall be indemnified and shal] be made additional insureds under

Mcﬁmfsmwhnbﬂhyﬁmupoﬂcyhoﬁnmhdﬁm&wmmymmmmmwwmm
tnsureds undeg the General Contractor®a genera! Hability insatance policy
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CONSULTING ENGINEERS, INC.

August 17, 2005

L - ]
Via FAX (D

Attention: Mt
Subject: Conttact fot Year 2005 Projects

Dear Sit:

Wotk for'projects this year will be in accordance with our contract for the @R iver
Bridge with cover letter dated January 29, 2002, except that labor will be billed at the

following rates:
$165/hout
$140/hout
Staff Engineer $ 75/hout
Drafter $ 65/hout

The above rate fot me is the same as befdre.
Please let me know if the above is not acceptable.
Thank you.

Sincerely,
R CONSULTING ENGINEERS, INC.

P

President

— — Severson

pHONE: (NS - FAX: G C:}Werson




August 17, 2005

Wortk for ptojects this year will be in accordance with our contract for the (BRiver
Bridge with covet letter dated Januaty 29, 2002, except that labor will be billed at the

following tates:
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&Werson



CONSULTING ENGINEERS, INC.

July 5, 2006

" Via FAX

Attention: Mr.
Subject: Point Facility

Dear Sir:

Wotk for the (NI Point Facility will be in accordance with our contract for the
Noyo River Bridge with cover letter dated January 29, 2002, except that labor will be billed at
the following rates:

$165/hour
$145/hour
$ 85/hour
Staff Engincer $ 75/hour
Drafter $ 65/hour

Rates are fixed until December 31, 2006, when they are subject to change. Please let me
know if the above is not acceptable.

As Mt of the City/County of RN st:1cd at the meeting Jast week, spot
site visits by out personnel will be required, with periodic daily reports needed. We intend to
use for these spot visits, probably in afternoons.

Sincerely,
@SN CONSULTING ENGINEERS, INC.

SIS PE

President

PHONT: QUSSP A X: RN
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July 5, 2006

Work for the | NN Point Facility will be in accordance with our contract for the
Noyo River Bridge with cover letter dated January 29, 2002, except that labor will be billed at

the following rates:
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EP 2 8 RECD

e no.| 8721

IMPORTANT: Involces must be submilted
In Triplicale as defailed In Article 4 on the
reverse side of this order and musl refer to the
Order Number in the upper right hand corner.

- ReCRIVE
Q’URCHASE ORDER/SUBCONTRACT 1

DATE September 16, 2005
Perform Work at

or Ship to: Various Projects
Subject to Requirement for:
[ Retainage of %
[] Performance Bond and Payment Bond Job/Phase No. __Various Projects
[X] Subcontractor Invoice Due of each month Activity Code __TBD
[ Supplier Agreement Only Vendor No. 84225

Description of Work or Materials Amount

All labor, material and equipment is to be provided in strict accordance with the project plans and specifications
and includes, but is not limited to, all work required to provide a complete installation.

Drawings Dated: _NA

Specificati Dated: _xA Section: _NA

Prepared by:

Work for projects will be in accordance with our contract with cover letter

dated January 29, 2002 with the following changes in labor rates:
PO - $165/hour

W - $140/hour
Scope of “Engineer - $75/hour

Drafter - $65/hour

This purchase order is not valid until SUNEEGEENNSNNENNY Scrvices
receives a certificate of insurance evidencing general liability and
workers compensation coverage naming If Services as

the certificate holder and additional insured on projects performed for
it during the policy period.

Invoices will not be processed for payment if our PO# and Job# are not
referenced on them.

EQUAL EMPLOYMENT OPPORTUNITY - The Equal Opportunity Clause Section 202
of the Executive Order 11246 as amended related to Equal Employment

Opportunities and implementing Rules of the Secretary of labor; Section
503 of the Rehabilitation Act of 1973; and Section 4212 of the Vietnam

Era Veteran's Readjustment Assistance Act of 1874 are incorporated herein
by specific reference.

that, prior to his bid or this he has visited the site to ascertain the nature
and location of the Work, character and accessibllity of the site, available facilities, location and character of existing work in or adjacent to
the site, and all other general and local conditions including labor which might affect the Work or the cost thereof. No extra payments shall
be allowed for claims for additional work that could have been determined or anticipated by proper and careful examination of the site.
This Agreement shall not become effective and no work by Subconlmmor shall begin until a Certificate of Insurance in accordance with
the provisions of paragraph 3 of this Purchase O to LVI Services Inc. by Subcontractor.
Conditions printed on the reverse side are part of this Purchase Order/Subcontract

SIGN AND RETURN ALL PARTS OF AGREEMENT WITHIN 10 DAYS. THE “ORIGINAL” PART OF
THE DOCUMENT WILL BE COUNTERSIGNED AND RETURNED TO YOU.

NO PAYMENT WILL BE MADE UNTIL AGREEMENT IS RETURNED.

TERMS AND CONDITIONS ACCEPTED:

Bweke (Contractor)

s | Severson
ORIGINAL @.We I.S OIl




“Subcontractor shall hold harmless, indemnity and defend
Contractor, its directors, officers, employees and agents from
and against any and all claims, damages, liabilities, losses and
expenses, including reasonable attorneys’ fees, attributable to
bodily injury, sickness, disease or death of any person,
whomsoever, including Contractor’s and Subcontractor’s
employees or property damage to any persons or
organizations whatsoever, arising out of or occasioned by or in
any way connected with the performance of the work called
for by this Purchase Order/Subcontract. Nothing in the
foregoing is intended as an agreement to hold harmless,
indemnify of defend Contractor, its directors, officers,
employees and agents from such person’s own willful
conduct”.

Severson
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Project Sequence

* Thursday notification to proceed with topple
structure using methodology proposed by

contractor — no engineer experience with
method

* Friday site visit and revelation that contractor
has already removed more support than
intended by engineer — no objection stated

* Monday morning topple

Severson
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Side Note: Jobsite Photography

Photos should be taken with a specific and
strategic purpose

Generally, photos should be taken from 3 feet
or 300 feet

— Focused on specific observation
— Overall project status

Link photos to reports
Discard the remainder

Severson
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On Site Chaos
Total Elapsed Time: 27 minutes

Contractor directs accelerated activities on multiple
fronts.

Contractor Superintendent speaks with engineer, but
states, “You worry too much.”

Engineer notes apparent shift in structure and tells
superintendent who responds that “it’s been like
that.”

Superintendent walks away. Engineer is looking again
as work continues.

Collapse.

Severson
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The Contract Chaos Outcome

Initially, financial responsibility acknowledged

by contractor and its insurance carrier

Then, “purchase order” uncovered in
accounting

Contractor/Carrier withdrew commitment
Two years of litigation and S2M loss

Severson
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Contract Lessons & Strategies

Signed agreements for all projects

Recognize the danger (and opportunity) of
conflicting contract terms

Single contract per project

Procedures & authority for contract execution
Contract updates and confirmations

Contain “as needed” & “as requested”
services

Severson
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Job Site Safety

Disclaim responsibility in contract

Assign responsibility in contract — “sole” or “exclusive”
Act and correspond consistent with contract
Insurance and Indemnity

If people are in danger, be forceful.

Severson
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Responding to Observed Conditions

Notify responsible party of concern
NEVER recommend a solution
Clarify that it is outside scope
Confirm in writing

Severson
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Equip Your Team for Documentation

As you know, jobsite safety, means, methods, and
sequences are not our responsibility as these issues are
the contractor’s sole responsibility. Nevertheless, when

we were on the project site on , 2012, we noted
which may be a safety issue. We
informed of our observation and

suggested that he/she look into it. As it is outside of
our scope, we did not suggest a solution. If you have
any questions as to our observations, please contact us.

Severson
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Keys to Avoid the Storm

Appropriate Written Contracts.
Avoid Scope Creep.

Clear/Consistent/Documented Contractor
Communications

Don’t Abdicate Design Role
Clearly Establish and Follow Site Safety Role

Severson
&Werson



The Scope/Program
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Moving Target

National architectural practice with multiple
practice focuses and track record of success

One focal point in practice: higher education

Multiple projects, millions in construction,
multiple awards

No established procedures, but knew
instinctively how to succeed here and
especially based on strong, institutional client
relationships

Severson
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Moving Target

Architect identifies opportunity to pursue
community college project in inner-city
location.

Assumes since it is “higher education”, the
same instinctive principles will succeed
Two part project — a building and a parking
structure.

Will lead on building, but will essentially sub
out all design on parking structure

Severson
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Moving Target

Realities

e Community college projects subject to same
State oversight as K12 projects and architect has
NO experience in process.

* Proposed project surrounds a “parcel” leased by
college for 20 years to private entity.

* Private entity simultaneously developing private
parcel

* Two independent “managers” “oversee” project
for college with undefined roles.

)

Severson
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“Change” Happened

Event No. 1: Building Eliminated, but A/E remained
as prime for the reduced contract.

Event No. 2: Private project changed and expanded
is size, scope, and plan without coordination with
A/E’s project.

Event No. 3: Contractor disagreed with Building
Officials as to design requirements for design build
elements and refused to relent. Since the project
was being delayed, the A/E stepped into complete
the design/build design.

Severson
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The Claim

State oversight delays project three years mid-
project

College pays contractor over S6M for changes,
delays, and price escalation.

Architect cannot explain actions at critical
moments of “change”.

Core response & defense: “No good deed goes
unpunished.”

Claim: S7.2M+

Severson
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IROPE Applied

Issues:

* Role, responsibility, & reliability of third party
“managers”.

IH

* |Interplay of “in fill” private parcel.

e K12-like oversight impacts.

* Dependence on subconsultants.

Severson
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IROPE Applied

Risks:

* Uncertainty of owner’s manager’s
responsibility and authority.

e Potential impacts from simultaneous private
development.

* Control standards, necessity of external
approval, schedule impacts .

* Cost impacts from potential liability and
claims.

Severson
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IROPE Applied

Issues:

* Role, responsibility, & reliability of third party
“managers”.

IH

* |Interplay of “in fill” private parcel.

e K12-like oversight impacts.

* Dependence on subconsultants.
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IROPE Applied

Options/Plan/Execute:

* Define overall project responsibility & right to
rely. Limit duties to manager.

* Limit scope of work to the building footprint and
exclude rest of site.

* Note process and lack of control over decisions &
schedule.

* Validate subconsutlants for quality and viability
and support same with contracts for scope of
work, indemnity, and insurance.

Severson
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Summary

Evaluate the Plan and Project

Coordinated Contracts Consistent with the
Plan

Monitor, Evaluate, and Act Strategically &
Consistently

Communicate & Document Critical Transitions
Continued Vigilance and Follow Up

Severson
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Questions & Answers

David Ericksen
Severson & Werson
One Embarcadero Center
26" Floor
San Francisco, CA 94111
(415) 677-5637
dae@severson.com
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