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Prelude - Some Basics 

Written Contracts 

Defined Scope of Work 

 - Additional Services 

Instruments of Service 

Limitation of Liability 

 - Standard Terms and Conditions 

Indemnity 

Breaches and Remedies 



SCOPE OF WORK 

Scope of Work Defined 

- and what’s not included 

Additional Services 



SCOPE OF WORK DEFINED 

• Defined in Contract 
• Exhibit to Contract 
• Proposal vs. Final Contract 
• Subject to or Incorporating Prime Agreement 
• What’s Not Included 
• Standard of Care 

 
“Standard of Care 
In providing services under this Design Phase Agreement, [DESIGNER]  and 
their consultants or engineers shall perform services in a manner consistent 
with that degree of care and skill ordinarily exercised by members of the 
same professions currently practicing under similar circumstances in the 
Scottsdale/PV area.” 
 
A note regarding Arizona’s “Certificate of Merit” 



ADDITIONAL SERVICES 

• Defined in Contract 

• Oral vs. Written request/approval 

 

 

 

• Unjust Enrichment/Quantum Meruit Claims 



INSTRUMENTS OF SERVICE 

 

 

 

 

 

Ownership of Documents 
If [DESIGN-BUILDER] terminates this agreement, or if Owner terminates the agreement for 
cause, or after [DESIGN-BUILDER] has completed the construction, Owner will thereafter have 
complete ownership of and rights to use the construction documents, but only for projects on 
Lot [X] of [DEVELOPMENT].  If Owner terminates the agreement without cause, or refuses to 
sign a construction contract with [DESIGN-BUILDER],  the construction documents will remain 
property of [DESIGN-BUILDER]. 



INSTRUMENTS OF SERVICE 
(cont’d) 

• Terms of Contract 

• Partial Completion 

• Transferring Drawings 

– Indemnity 



LIMITATION OF LIABILITY 

• Examples 

 

 

 

 

 

 

 

 



CLIENT and USAI have discussed their respective tasks, rewards 
and benefits of the Project and USAI’s total fee for services, and 
they have allocated the risks such that if CLIENT makes a claim 
against USAI, CLIENT is limited in the amount it may recover as 
“Damages” to the lesser of the amount of fees that USAI has 
collected from CLIENT under this agreement or Ten thousand 
dollars ($10,000.00). This provision shall be applicable to the 
fullest extent permitted by law.  The term “Damages” as used 
herein shall include but is not limited to any type of damages 
that are or could be awarded by any court or arbitration 
tribunal, such as, by way of general example, tort damages, 
contract damages, strict liability damages, liquidated damages, 
quantum merit damages, and/or punitive damages. 

   7. Client agrees that the liability of WLB, its agents and employees, in 

connection with services hereunder to the Client and to all persons having 

contractual relationships with them, resulting from any negligent acts, errors, 

and/or omissions of WLB, its agents, and/or employees is limited to the total 

fees actually paid by the Client to WLB for services rendered by WLB 

hereunder. 



LOL – LIABILITY LIMITED TO 

INSURANCE PROCEEDS 

Neither the Architect, the Architect's consultants, 
the Architect's affiliated business entities, nor their 
agents or employees shall be jointly or individually 
liable to the Owner for an amount in excess of the 
proceeds of the available insurance coverages listed 
in [later sections]. 



LOL – WAIVER OF 

CONSEQUENTIAL DAMAGES 

The Architect and Owner waive consequential 
damages for claims, disputes or other matters in 
question arising out of or relating to this 
Agreement. This mutual waiver is applicable, 
without limitation, to all consequential damages 
due to either party's termination of this Agreement, 
except as specifically provided in [a later section]. 



INDEMNITY 

• Indemnity Defined 

• Express/Contractual vs. 

Implied/Common Law 

• To Defend or not to Defend 

• Negligence of Indemnitee 





Washington Elementary School District No. 6 v. Baglino 

Corporation 

The contract between the School District and Contractor contained an indemnification provision that 
states: 
 
4.18 INDEMNIFICATION 
 
4.18.1 To the fullest extent permitted by law, the Contractor shall indemnify and hold harmless the 
School District and the Architect and their agents and employees from and against all claims, damages, 
losses and expenses, including but not limited to attorneys' fees, arising out of or resulting from the 
performance of the Work, provided that any such claim, damage, loss or expense (1) is attributable to 
bodily injury, sickness, disease or death, or to injury to or destruction of tangible property (other than 
the Work itself) including the loss of use resulting therefrom, and (2) is caused in whole or in part by any 
negligent act or omission of the Contractor, any Subcontractor, anyone directly or indirectly employed 
by any of them or anyone for whose acts any of them may be liable, regardless of whether or not it is 
caused in part by a party indemnified hereunder. 
 
“Therefore, we must determine whether the words in this particular indemnity provision, ‘regardless of 
whether or not [the injury] is caused in part by a party indemnified hereunder,’ clearly and 
unequivocally protect the School District against its own active negligence.  We believe they do.  The 
words ‘caused in part’ are broad enough to encompass behavior that includes the indemnitee's active 
negligence.” 



BREACHES AND REMEDIES 

• What Constitutes a  

Breach? 

• Notice (Written?) 

• Time to Cure/Remedy 

• Cost-Benefit Analysis 
– Relationship(s) 

– Statutes of Limitations 

– Limitations of Liability 

– Potential Counterclaims 

 




